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FacilitiesManagement:August 30, 1993.
Copiesof DOE Directivesreferencedherein
areavailablefromthe contractingofficer.

(a) Sitedevelopmentplanning.The
Governmentshall provide to the ~ntractor
site developmentguidancefor thefacilities
andlandsfor which thecontractoris
responsibleunderthetermsandconditions
of this contract.Baseduponthis guidance,
thecontractorshall prepare.andmaintain
throughannual~1pdates.a Long-RangeSite
DevelopmentPlan(Plan)to reflect those
actionsnecessaryto keepthedevelopmentof
thosefacilities currentwith the needsof the
Governmentand allow thecontractorto
successfullyaccomplishthework required
underthis contract.In developingthis Plan,

• thecontractorshall follow theprocedural
guidancesetforth in DOE Directive4300.IC,
versionin effect oneffectivedateof contract,
entitledSiteDevelopmentPlanning.The
contractorshall usethePlanto manageand
control the developmentof facilities and
lands.All plansandrevisicnsaba]] be
approvedby theGovernment.

(b) Generaldesigncriteria. The general
designcriteriawhich shall be utilized by the
contractorin managingthesite for which it
is responsibleunderthis contractarethose
specifiedin DOEDirective6430i version in
effect on effectivedateof contract,entitled
GeneralDesignCriterio.Thecontractorshall
comply with thesomandatory,minimally
acceptablerequirementsfor alt facility
designswith regardto anybuilding
acquisition,new facility, facility addition or
alterationor facility Aeascundertakenaspart
of thesite developmentactivities of
paragraph(a) fibove. This includeson-site
constructedbuildings,pro-engineered
buildings,plan-fabricatedmodularbuildings,
an~temporaryfaciliies. Forexisting
facilities. originaldesigncriteriaapply to the
structurein general;however,additionsor
modifici.tionsshall comply with this
directiveandtheasi~ociat~dlatesteditionsof
toercferencestherein.An exceptionmaybe
pantedfor off-site office spacebeingleased
by thecontractoron a temporaryba&is.

(c) Maintenancemanagement.In its
managementof propertyon the site for which
it is responsibleunderthis contract,the
contractorshall comply with theprovisions
of DOEDirective4330.4A, version in effect
on effectivedateof contract,entitled
MaintenanceManagementPrograms,
requiring theestablishmentandexecutioncf
a maintenancemanagementprogramfor all
propertyunderthecontractor’scontrol.The
contractorshall maintainproperty for which
it is accountablein a mannerwhich promotes
operationalsafety,environmentalprotection
andcompliance,propertypreservation,and
costeffectiveness.Thecontractorshall
maintal:: property to enhancethe property’s
ability, throughoutits life, to meetthe
requirementsfor whichit wasdesigned.This
will incluOeperiodicexaminationof the
property to determineanydeteriorationor
technicalobsolescencewhich maythreaten
perforrri~uceorsafety.

(dl Er orgymanagement.Thecontractot
shall rnwagethefacilities for which it is
responsibleunderthe termsendconditions
of this contractin anenergyefficient manner
in accur’jancewith DOE Directive4330.2C,

version in effect on effectivedateof ~bntract
entttled In-HouseEnergyManagement.‘The
contractorshall developa 10-yearenergy
managementplanfor eachsite with annual
reviewsandrevisions.Thecontractorshall
submitanannualreporton progresstoward
achievingthegoalsof the10-yearplanfor
eachindividual site, andanenergy
conservationanalysisreport for eachnew
building orbuilding additionproject. Any
acquisitionof utility servicesby the
contractorshall be conductedin accordance
with 970.0803.

(e) capitolassetsmanagement.The
contractorshall managetheplanning,
programming,and budgetingfor thecapital
assetsof thesite for which thecontractoris
responsibleunderthetermsandconditions
of this contractaccordingto, andconsistent
with, therequirementsof POEDirective
4320.2,versionin effect oneffectivedateof
contract,entitled Capital AssetsManagement
Process.Thecontractorshall prepareand
submit to theContractingOfficer all
appropriatedataand documentsrequiredby
the Directive for that site.

(1) Subcontractrequirements.Totheextent
the contractorsubcontractsperformanceof
anyof theresponsibilitiesdiscussedin this
clause,thesubcontractshall containthe
requirementsof this clauserelativeto the
subcontractedresponsibilities.

3. Subpart970.72 is addedas follows:

Subpart970.72—Facilities
Managament

970.7201 PolIcy.
ContractorsmanagingDOE facilities

shall berequiredto coniply with the
DOEDirectives applicableto facilities
management.To accomplishthis, all
managementand operatingcontr2cts
which includecontractormanagement
of a DOE-ownedfacility shall contain
theclauseat 970.5204—60,Facilities
management,specifying theDirectives
applicableto thecontractualsituationat
theDOE facility involved.
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Endangered and Threatened Wildlife
and Plants; “Lasmigona decorata”
(Carolina Heelsplitter) Determined to
be Endangered

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Fidal rule.

SUMMARY: The Service~etermines the
Carolina healsplitter (Lasmigono
decorcata)to bean endangeredspecies

undertheauthority contained in the
EndangeredSpeciesAct of 1q73,as

~amended (Act). This-specieswas
historicallyknown from several
locationswithin theCatawba Riverand
PeeDeeRiversystemsin North Carolin~i
andtheSaludaandPeeDee River
systemsin SouthCarolina.It is
presentlyknownto be surviving in only
a fewshort reacheseachof Waxhaw
Creek(CatawbaRiver system)andGoose
Creek(PeeDeeRiver system).Union
County,NorthCarolina;in a short readi
of theLynchesRiv°r(PeeDeeRiver
system),Chesterfield,Lancaster,and
KershawCounties,South Carelina:and
in ashort reachof Flat Creek.a tributary
to theLynches River in Lanca~er
County, SouthCarolina.The ~oecies’
rangehasbeenseriouslyreducedby
impoundmentsandthegeneral
deterioration ofhabitat andwater
quality resulting from siltation and
otherpollutantscontributedby poor
land usepractices.Dueto thespecies’
limited distribution, any factorsthat
adverselymodify habitatorwater
quality in thestreamreachesit now
inhabitscouldfurther endangerthe
species.
EFFECTIVE DATE: July 30, 1993.
ADDRESSES:The completefile for this
rule is availablefor inspection,by
appointment,during normalbusiness
hoursat the U.S. FishandWildlife
Service.AshevilleField Office, 330
Ridgefield Court, Asheville, North
Carolina28806.
FOR FURTHER INFOIIMATION CONTACT: Mr
John Fridell at theaboveaddress(7041
665—1195,Ext. 225).

SUPPLEMENTARY INFORMATION:
Background

The Carolinaheelsplitterwas
originally describedas Unlo decoratus
by Lea (1852). In 1970.Johnson
synonymizedthis specieswith
Lasmigona subviridis (Conrad 1835).
Clarke (1985) recognizedthe Carolina
hee.lsplitteras a distinct species,
Lasmigonadecorata,andsynonymized
Unio charlottensis (Lea1863)andUrtlo
insolidus (Lea 1872) with Lasrnigona
decor’ato-

TheCarolinaheelsplitterhasan ovate,
trapezoid-shaped.unscuipturedshell.
The shell of thelargestknown specimen
of thespeciesmeasures118.0mmin
length. 40 mm in width, and63.5 mm
in height (Keferl 1991). Theshell’souter
surfacevariesfromgreenish-brownto
darkbrown in color,andshellsfrom
youngerspecimenshavefaint greenish.
brownor blackrays.Thenacre(inside
surface)is oftenpearly-whiteto bluish-
white, gradingto orangein’the areaof
theumbo(Keferl 1991). However,in
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tider specimenstheentire nacrama;’be
a mottled paleorange(Keferl 1991).

Becauseofits rarity, little is knownof
thebiology of theCarolinaheolsplitter.
Historically thespecieswas reported
from small tolarvestreamsandrivers,
aswe’ll asponds.The ‘ponds” referred
to in historic recordsarebelievedtn
havebeenmiii pondson someci the
smallerstreamswithin the species’
hIstoricrange(Keferl 1991).Presently,
thespeciesis known to occurin only
threesmall streamsandonesmaUriver
andis usually found in mud, muddy
sand,or muddy gravelsubstratesalong
stable,wail-shadedstreambanks(Keferl
andShei~v1988,Keferl 1991).The
stabiii:v of streambanksappearsto be
very importantto thespecies(Keferl
1991).Like otherfreshwatermussels,
theCarolinaheelsplitterfeedsby
f~lteringfood particlesfrom thewater.It
hasa complexreproductivecycle in
which themussellarvae(glochidia)
parasitizefish.The.mussel’slife span,
fish speciesits larvaeparasitize,and
manyotheraspectsofits life history are
unknown.

Prior to 1987,theCarolinaheelsplitter
}ad not beenfound sincethemid-i 9th
century(Keferl andShelly 1988,Keferl
19P1).Historically, thespecieswas
collected from theCatewbaRiver.
1~’iecklenburgCounty,NorthCarolina;
severalstreamsand“ponds” in the
CatawbaP.iversystemaround the
Cp.arlotteareaof MecklenburgCounty,
Ncrth Carolina;onesmallstreamin the
PeeDeeRiversystemin Cabarrus
County,North Carolina;andan areain
SouthCarolinareferredto as.the
‘Abbeville District,” aterm no longer

employed(Clarke1985, Keferl and
Shvllv 1988, Keferl 1991). Therecords
hemthe Abbeville District,.Scuth
C’~rolina,arebelievedto havebeenfrom
tneSaludeRivers’.’s~em(Clarke1985,
:(efcrl andShellv 1988,Keferl 1991).An
a~iditionalrecord of the;Carolina
}.esisplitter in th~OconeeRiver in

1 corgia isbelieved to bea
n~sidenttficationIE. Kefrel, Brunswick
~oi lege, persnnalcommunication,

During th~periodof 1987—1990,the
Scr.icefundedstatussurveysof tite
Gorolinahealspli;terto determinethe
st’ecias’presentstatus.Altogethe:,667
,:‘ferentsitesin 356 differenttivers,

F1:oams,andimpoundmentswithin
~torir andpotentialhabitatofthe

snecies,in theSaludaRiver, Catawba
River, PeeDoeRiver, BroadR~ve”,
Rc,ckvRiver, andLynchesRiversystems
woreintensivelysurveyed.(Keferl and
Shady1988,Keferl 1991’). The Carolina
heclsplitterwasfoundtohavebeen
eliminatedfrom all thestreamsfrom
which it wasknown.tohave:been

historicallycollected,an~o.nly’ihree
surviving populationswere found.~One
smallremnantpopulationwasfoundin
theCatawbaRiversystem~nW~xhaw
Creek,atributaryto theCatawbaRiver,
Union County,North Carolina;another
small populationwasdiscoveredin a
shortstretchof GooseCreek,atributary
to theRockyRiver in the PeeDeeRiver
system,Union County,NorthCarolina;
anda third, slightly largerpopulation,
wasdiscoveredhi theLynchesRiver,
partof thePeeDeeRiver system,
Chesterfield,Lancaster,.andKershaw
Counties,South.Carolina,and in Flat
Creek,a tributaryto theLynchesRiver.
LancasterCounty,SouthCarolina.No
evidenceof asurviving populotion was
foundanywherein theSaludaRiver
system..andno evidenceof thespecies
wasfoundin theBroadRiversystem.

Habitatandwaterquality
degradetion/alterationresultingfrom
impoundments;streamchannelization;
dredging;sandmining; sewage
effluents:andpoorly implemented
agricultural,forestry,anddevelopment
practicesarebelievedto betheprimary
factorsi~esu1tingin theeliminationdi
thespeciesthroughoutthemajorityof
its historic range.All threedfthe
remainthg’popuiationsarelocatedin
areasborderedentirely,with the
exceptionof Statebridgeandroad
rights-of-way,by privatelandsandare
threatenedby thesesamefactors.Both
theWexhawCreekandGooseCreek
populationsarethreatenedby impacts
associatedwith agriculture,logging,and
con5truc.tionanddevelopment
activities.At presenttheFlat Creek
portion of theLynchesRiver/FlatCreek
populationat presentdoesnot appearto
l~eafiectedbyhuman-relatedhabitat
destruction/alterationactivities.
However,theLynchesRiver is suffering
the sameproblemsoccurringin the
WaxhawandGooseCreeksdrainages
andis alsobeingimpactedby heavy
nutrientand.pollutantloadsfrom
wastewatertreatmentplants,aswell
from otherpoint andnonpoint sources.

TheCarolinaheelspiitterwas
recognizedby theServicein theJanuary
6, 1989,FederalRegister(54 FR 579)as
aspeciesbeingreviewedfor potential
additionto theFederalList of
EndangeredandThreatenedWildlife
andPlants.This musselwasplacedin
category2 on this candidatelist.
Category2 speciesarethosefor which
theServicehassomeinformation
indicatingthat thetaxamaybe under
threat but sufficient information is
lackingtopreparea proposedrule. The
Servicehasmetandbeenin contact
with various~mawledgeableFederal.and
Stateagencypersonnel.andprivate
individualsknowledgeableconcerning

thespecies’status.On March 8 ~99O.
and October39, 1990~theService
notified appropriateFederal,State,and
local governmentagencies,inwriting,
that a statusreviewwasbeing
conductedandthatthespeciesmight be
proposedfor Federallisting. Five
written commentswarerecwved.The
U.S. Army Corpsof Engineers,State
agenciesin both NorthCarolinaand
SouthCarolina,andaninterested
biologist expressedtheirsupport of the
species’being protectedunderthe
EndangeredSpeciesAct. Nonegative
coremontewere received.

On May 26. 1992, theService
publishedin thcFederalRegister(57
FR 21925)a proposaltolist theCarolina
heeisplitterasan endangeredspecies.
That proposalprovidedinformation on
thespecies’biology, status,andthreats
to its continuedexistence.

Summaryof Commentsand
Recommendations

lo theMay 26, 1992,proposedrule
andassociatednotifications,aIl
intertetedpartieswere requestedto
submitfactual reportsorinforrnation
that might contributetothe
developmentof a final rule. Appropriate
Stateagencies,countygovernments,
Federalagencies,scientific
organizations,andother interested
partieswerecontactedandrequestedto
comment.A legalnotice,whkth invited
generalpublic comment,waspublished
in the following newspapers:The
LancasterNews,Lancaster,South
Carolina,June 3, 1992;.chrcinicle-
Independent,Camden,.SouthCarolina,
June10, 1992; Cherawchronicle,
Cheraw,SouthCarolina,June 1.1, 19f12;
andEnquirer-joumal,Monroe,North
Carolina,June10, 1992. Thirteen
written commentswere receivedin
responseto theproposedrule. Two
commentssupportedthe.listing; one
opposedthelisting “at this tirne”and
requestedadditionalinformationon.the
speciesaudits status; two offwed no
opinionconcerningthelisting but
requestedcopiesof thestatussurvey
reportsfor thespecies;andeIght
expressedno opinion regardingthe
listing but eitherrequestedadditional
information concerningthespecies
(threerespondents),requestedadelay in

lie listing processto assesseconomic
impects(two respondents),requested
thet theServicepublishataking
ireplication assessmentprior to listing
(two respondents),and/orexpressed
oppositionto certainstatementswithin
theproposednile (threerespondents).
‘Opposingcommentsandother
commentsquestioningtherulehave
beeno~’ganizedinto nine specific issues.
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TheseissuesandtheService’srespon’e
to eachareaummar~zedas follows:

Onerespondentquestionedwhether
‘~heCarolinaheelsp!itterwarranted
endan~aredspeciesl:sting. TheService
hascarefullyassessedthebest scientific
:nd commercialinformation available
concerningthetaxonomy,biolcgy,
d~stribution,status,andthreatsto the
coet~nuedexistenceof theCaroflna
hee~splitterin makingthedetermination
to list thespeciesasendangered.This
includedareviewof literature,Stale
detabases,andmuseumrecords;
intensivesurveysof historic and
potentialhabitat; correspondencewith
otherFederal.State.andprivate
agencies,companies.andiiidividuals
knowledgeableabout~hespecies;and
a(i relevantcommentsreceived
throughoutthelisting andnotification
process.Basedon a thoroughreview of
all availableinformation,theSer.’ice
hasdeterminedthat: (1) The Carolina
heelsplitterhasbeeneliminatedfrom a
significantportion of its historic range
andhasbeenreducedto threesmall
populations,occupyingonly threesmall
creeksandonesmallriver (see
“SUMMARY” and “BACKGROUND” sections
above);and(2) thesurviving
populationsof theCarolinaheelsplitter
areendangeredby manyof the same
factorsthathaveresultedin the
extirpationof thespeciesthroughoutthe
majority of its historic range(see
“SUMMARY” arid “BACKGROUND” sections
above,and“Summers’of Factors
Affecting theSpecies”section,below).

Onerespondentinquiredconcerning
informationusedto determinethe
historicrangeof theCarolina
heelsplitterandquestionedthe
reliability of this information.Another
respondentquestionedwhetherthe
speciesmight occurin otherareasof the
UnitedStatesortheworld. Theknown
historic rangeof theCarolina
heelsplitteris baseduponinformation
providedby Lea (1852, 1863, 1972),
Johnson(1970),Clark (1985) Kefer] and
Shelly (1988), andKeferl (1991).The
Serviceconsidersall of thesereliable
sources.Wa.xhawCreek,GooseCreek,
Flat Creek.andtheLynchesRiver are
theonly streamswithin the United
Statesin which this speciesis still
knownto occur(Keferl 1991). Basedon
a reviewof all availanleinformation,the
Carolinaheelsplitterhasneverbeen
FoundoutsidetheUnited States.

Two respondentsexpressedconcern
thatthepresentrangeof theCarolina
heelsplitterasdefinedin theproposed
rulewastoo broad.Specifically,they
referredto thestatementon page21925
in theSUMMARY sectionof theproposed
rule, that thespecies“~ * * is
presentlyknown to be surviving in only

a fry: short reachesof %Vaxhc~cCree~
(CatewbaRiversystem)andGooseCreek
(FeeDeeRiversystem)in North
Carolina,andtt~LynchesRiver(Pee
DeeR:ver system)andFlat Creek,a
tributaryto theLynchesRiver, in South
Carolina.”The~’interpretedthis
statementto indicatethatthe Service
wasincluding all of theLynchesRiver
in SouthCarolinawithin thepresent
rangeof theCarolinaheelsplitter.The
Servicedid not meanto imply that the
entire LynchesPJverinSouthCarolina
is beingconsideredaspartof the
presentrangeof theCarolina
heelspiitter.The Servicehasattempted
to clarify this statementin the

S~tMARY sectionof this document
TheCaroiinahoelsplitteris presently
known to occurin only a few short
reachesof theLynchesRiverin
Lancaster,Chesterfield,andKcrshaw
Ccunt~es,SouthCarolina;a short reach
of Fiat Creekin KershawCounty,South
Caro!ina~enda few short reacheseach
of %VaxhawandGooseCreeksin Union
County.North Carolina.

Onerespondentquestionedwhether
thespecieswasalreadyextinct and. if
not, whetheranyremaining
population(s)of thespeciesmight
alreadybe belowthelevel requiredto
maintain long-termgeneticviability.
Basedon theresultsof surveys
conductedby Keferl (1991),theCaroiina
heelaplitteris believedto besurviving
in afew short reachesof Waxhawand
GooseCreeksin NorthCarolina(albeit
in very low numbers),endin a few short
reachesof theLynchesRiver andFlat
Creekin SouthCarolina(seethe
“SU%IMARY” and “BACKGROUND” sections
above).Thesmall sizeandgeographic
isolation of the threeremaining
populationsreducethegeneticdiversity
within the populationsandmakethe
long-termgeneticviability ofthese
populationsof concernto theService
(seeFactorE of the “Summaryof
FactorsAffecting the Species”section
below). Additional iesearchis neededin
this area,andtheServicewill address
this (aswell as otheractivitiesnecessary
to ensurelong-termsurvivalof the
speciesithroughthedevelopmentarid
implementationof arecoveryplan for
theCarolinaheelsplitter(as directedby
section4(1~of the Act) andthrough
othermean;(see“Available
ConservationMeasures”sectionbelow)

Onerespondentinquiredconcerning
thespecificthreatsto theCarolina
heelspiitter.Thethreeknownsurviving
populationsof theCarolinaheelsplitter
arepotentiallythreatenedby a wide
varietyof factors(s~“Summaryof
FactorsAffecting the Species”section
below).

Onerespondentaksdwhetherthere
hasbeenany researchon th~
translocatienandartificial prope~atioe
of freshwatermussels.In theSoutheast,
researchon artificial propogationand
tran~Iocatiañof freshwatermusselsis
curre~tl~beingconductedby the
Serviceat TennesseeTechnological
UniversityaridVirginia Polytechnic
inst:tuteandStateUniveroity. The
TennesseeValley Authority, University
of NorthAlabama,Ac,r.~aticResources
Center(in Franklin,Tennessee),and
severalotherFederal,State,andprivate
ai~enciesandinstitutions havealso
conductedresearchin mussel
propagationandrelocation.While
substantiaiprogresshasbeenandis
beingmade,muchmore work is needed
to perfectfreshwatermussel
propagationandtranslocation
techniquesbeforethesetechniquescan
heapplied in theconservationand
recoveryof endangeredmussels

Two respondentsexpressedconcern
abouttheeconomicimpact thelisting
might haveon municipal andindustrial
dischargesandrequestedthat the
Serviceextendthe commentperiodto
allow for anassessmentof these
impacts.Under section4(b)(1)(A) of the
Act, a listing determinationmustbe
basedSolely on thebestscientificand
commercialdataavailableconcerning
thestatusof aspeciesandaftertaking
into accountthoseefforts, if any,being
madeto protectsuchspecies.The
legislativehistory of this provision
clearly statesthat theintent of Congress
is to ensurethat listing decisionsare
“basedsolelyon biological criteria and
to preventnon-biologicalconsiderations
from affectingsuchdecisions”FIR. Rep.
No. 97—835.97th Cong.2nd Sess.19
(1982). As furtherstatedin the
legislativehistory, “economic
considerationshaveno relevanceto
determinationsregardingthestatusof
thespecies.”Becausethe Serviceis
precludedfrom consideringeconomic
impactsin a listing decision,the Service
determinedthatan extensionof the
commentperiodto assesspossible
economicconsequencesof the listingof
theCarolinaheeisplitterwasriot
warranted.

Two respondentsrequestedthat, prior
to listing cftheCarolinaheelsplitter,the
Serviceprepare.andpublish in the
FederalResister,a “Taking Impact
Assessment”underExecutiveOrder
12630thatassessestheimpactsof the
listing on privateproperty.The
AttorneyGeneralhas issuedguidelines
to theDepartmentof theInterior
(Department)on theimplementationof
ExecutiveOrder12630,Governmental
ActionsandInterferencewith
ConstitutionallyProtectedProperty
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Rights.Undertheseguidelines,a special
nile applieswhenart agencywithin the
Departmentis requiredby law to act
solelyuponspecifiedcriteriathatleave
theagencyno discretion.In enactingthe
EndangeredSpeciesAct, -Congress
requiredtheDepartmenttolist-species
basedsolelyupon scientificand
commercialdataindicatingwhether
theyarein dangerof extinction.The
Serviceis forbiddenby law from
withholdingalistingbasedon concerns
regardingeconomicimpactand-is
requiredto act,with appropriatepublic
notice,understrict time tables.Any
failureto comply subjectsthe-agencyto
potential legal action.Accordingly, the
provisionsoftheAttorneyGeneral’s
guidelinesrelating to nondiscretionary
actionsclearlyareapplicable‘to the
determinationof endangeredstatusfor
theCarolinaheelspiitter,andTaking
ImplicationAssessmentsunderthe
ExecutiveOrdercannotbeconsidered
in makingthis administrativedecision
that must,-by law,bemadewithout
re;lard to its economicimpact.Since(he
Act precludesconsideration~of
economicfactorsduringthelisting
process,theService’spolicy is to
considertakingimplicationsfollowing
publicationof final rules,

Two respondents-objected-to
statementsin the proposedrulethat
forestryandloggingoperationsarea
threatto the-continuedexistenceof-the
Carolina:heelsplitter.Both -respondents
stated-that forestryoperations,which
includesuchprotectivemeasuresas
implementationof BestManagement
Practices’(BMP~)andStreamside
ManagementZones(SMZs) arebeing
voluntarily implementedby the
majority Of landownersandthat
implementation.ofBMPsis-on-the
increase.The Serviceagreesthatmany
landownersandtimbercompanies
operatingwithinThewatershedsof the
streamsstill occupied~bytheCarolina
neelsplitterarepracticingresponsible
timbermanagementandharvest
operationsaridthat properly
implementedState-recommendedBMPs
andSMZs for timberharvestoperations
significantly reducethepotential
imparttsnfloggingoperationsonthe
Carolinaheelsplitter.TheService
stronglyencouragesimplementationof
NorthCarolina’sandSouthCarolina’s
recommendedSMZs andBMPsand
commendsThoselandowners,foresters,
andtimbercompanieswhoare
implementingthem.However,asnated
by both respondents,riot all landowners
areimplementing’theseprotective
measures,‘Logging activitiesthathave
resulted‘in ‘the removalof‘treesrightto
the‘top -~if’thestream.barikshave

occurredin recentyearsthinglioth the
LynchesRiverandthe lowerreachesof
GooseCreek(E.Keferl, personal -~

communication,1992).Such activities
adverselyaffectstreamshadingand-can
leadto erosionanddestabilizationof
thestreambanksandincreasedrunoff-of
sedimentsandotherpollutantsinto the
streamsfrom adjacentuplands.
Therefore,.the Servicecontinuesto
believethat,poorly-implementedlogging
activities, when consideredindividually
or in combinationwith.theeffectsof
otherland disturbanceactivities
occurringwithin thewatershedsof the
streamsstill occupiedby theCarolina
heelsplitter,pose-asignificantthreatto
thecontinuedexistenceof the species.

SummaryofFactorsAffecting the
Species

After athoroughreviewand
considerationof all information
available,theServicehasdetermined
thattheCarolinaheelsplittershouldbe
classifiedasen endangeredspecies.
Proceduresfound at section4(a)(1,)of
theEndangeredSpeciesAct (16U.S.C.
1531at seq.)andregulations(50 CFR
part424) promulgatedto implementthe
listing provisionsof theActwere
followed, A speciesmaybedetermined
to be an endangeredor threatened
speciesdue to oneor more of.thefive
factorsdescribedin sectidn4(a)(1).
Thesefactorsandtheirapplicationto
theCarolinaheelsplitter(Lasmigana
decorate)areas follows:

A. ThePresentor Threatened
Destruction,Modification, or
Curtailmentof its Habitat or Range.

Historicandrecentcollection records
for theCarolinaheelsplitterindicate
thatthespecieswas.oncefair!y
widespreadthroughoutportionsof the
CatawbaRiversystemin NorthCarOlina,
thaPeeDee Riversystemin Northand
SouthCarolina,andtheSaludaRiver
systemin SouthCarolina(Clarke1985,
Keferl andShdlly 1988, Keferl 1991).
Thespeciesapparentlyno longerexists
in theSaludaRiversystemand, with the
exceptionof a shortstretchafWaxhaw
Creek,hasbeaneliminatedfrom the
Catas~baRiversystem(Keferl 1991). In
thePeeDee Riversystem,only two
small populationsremain—theGoose
-CreekpopulationandtheLynches
River/Fiat-Creakpopulation(Keferl
1991).This declinein thespecies
throughoutits-range~hasbeenattributed
to severalfactors,including siltation
resultingfrom poorly rnplementedland
usepracticesduringagricultural,
forestry, andeonstrucfionactivities;
runoffanddischargeof municipal,
industrial, andagriculturalpollutants;
‘habitatalterationsassociatedwilh

impoundments,channelization,
dredging,and-sand-niining operations;
andothernaturalandhuman-related
factorsthatadversely-.modifvtheaquatic
environment.Marty of thesesame
factorsThreatenthethree remaining
populationsof thespecies.

Both theWaxhaw-CreekandGoose
Creekpopulationsareextremelysmall.
Only onelive individual of thespecies
wasfoundin WaxhawCreekin 19~7
andoniy two in 1990(Keferl 1991~).
Threelive specimenswerefoundin
GooseCreekin 1987,-andonly one was
foundin 1990 (Keferl 1991j.Waxhaw
CreekandGooseCreekaresmall
streamscontainingonly a limited
amountof suitablehabitat‘for-the
Carolinaheelsplitter~E,Keferl, personal
communication,1991). TheLynches
River/Flat Creekpopulation,-thoughthe
healthiestof thethree-surviving
populations,also-appearsto-be
relatively smallandis restrictedtoe few
scatteredsitesalong-ashortreachof the
LynchesRiverandasmall -section of
Flat Creek(Keferl, personal
communication,1991,).-Durix~gthe
1987—1990 surveys,alotalof only 12
live specimensof theCari~lina
heelsplitterwerefoundin the Lynches
River, and only 2 ‘live individuals were
found in Flat Creek(both werefound in
1990),(Keferl 199-1).Thelow ~nwnbersof
individualsandthe restrictedrangeof
thepopulationsmakeeachof thethree
remainingpopulationsextremely
vulnerableto extirpation -from a-single
catastrophicevent,suchasatoxic
chemical-spill.Alsq, the’existingand
potentialfuture landuses’ofthe
surroundingareathreatenthe-habitat
andwaterquality of all -three
populationswith increased-discharge-or
runoffof silt, sediments,.andorganic
andchemnicalpollutants.

Of-the four streamswherethe
Carolinaheelaplitterstill occurs, only
Flat Creek-appearsto berelatively
undisturbedby-humanactivities.
WaxhawCreek,GooseCreek, and the
LynchesRiverflow-throughareaswhere
-theyaresubjectto sedimentationand
,pollutantsfrom agricultureandother
farmingactivities(presentlytheprimary
landusewithin thewatersnedsof.these
streams).Also, all threestreamsreceive
drainagefromareasthat-aredeveloping
rapidly. In addition,poorly
implementedloggingactivities,
particularlyalongthe LynchesRiver
-andGooseCreek,alsoappearto be
-havingadetrimentaleffecton the -

streams.in someareas,treesand-shrubs
havebeenclearedright up to the stream
banks,therebyincreasing-thesiltation of
‘the streamsandadverselyaffecting
shadingof.thestreams~andthe-stability
of thesLreanilbanks.
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H~avy nutrientandpollutant loads
(me., fertilizers,organicwastes,

pesticides,heavymetals,oil, salts,etc.)
from wastewatertreatmentfacility
effluents,agricultural fields, urbanand
r.iral residentialandindustrialareas,
highways,andotherpoint andnonpoint
sourcesalsothreatenthecontinued
existenceof the remaining populations
Thoughatpresentthis appearsto be
more of aproblem in the Lynches River
than in theotherstreams,it will likely
becomemoreofa threatto theGoose
Creak andWaxhawCreekpopulations
as developmentincreaseswithin their
drainages,

B. Overutilizationfor Commercial,
Recreational,Scientific,or Educational
Purposes.

This freshwatermusselspeciesis not
commerciallyvaluable,but, becauseit is
extremelyrare,it couldbe soughtby
collectors.Becauseof thespecies’
restrictedrange, takingcould beathreat
to its continued existence.Federal
listing would helpcontrol any
indiscriminatetakingof individuals.

C. Diseaseor Predation.
Although theCarolinaheelsplitteris

presumably utilized for food by
mammals,suchas themuskrat,raccoon,
andmink, predationis not thoughtto be
a significantfactor in the decline of the
spades.

D. TheInadequacyof Existing
RegulatoryMechanisms.

The Statesof North Carolinaand
South Carolinaprohibit the takingof
fishesandwildlife, including freshwater
mussels,for scientificpurposeswithout
a State collectingpermit. However,the
speciesare not generally protected from
other threats. Federal listing will
provide additional protection under the
EndangeredSpeciesActby requiring
Federal permitsto takethe speciesand
by requiringFederalagenciesto consult
with the Servicewhen actions they
fm.md, authorize,or carryout arelikely
to affect the species.

E. OtherNatural or ManmadeFactors
AffectingIts ContinuedExistence.

Only three populations of the species
areknown to still exist—onepopulation
eachin Waxhaw Creek and GooseCreek
andonepopulation in the Lynches
River that extendsinto Flat Creek. All
threepopulations appear to be
extremelysmall (particularlythe
WaxhawCreekandGooseCreek
populations, which appear to be
comprisedof only a fewindividuals),
endall threepopulationsare
geographicallyisolatedfromone
another. This isolation prohibits the

naturalinterchangeof geneticmnãteri~l--
betweenpopulations, andthesmall
populationsizereducesthereservoirol
geneticvariability within populations.It
is highly possiblethat thesepopulations
may alreadybe belowthe level required
to maintainlong-termgeneticviability.

TheServicehascarefullyassessedthe
bestscientificandcommercial
information availableregardingthepast,
present,and futurethreatsfacedby this
speciesin determining to make this rule
final. Basedon this evaluation, the
preferredactionis to list theCarolina
heelsplitter(Losmigonadecorata)asan
endangeredspecies.The specieshas
beeneliminatedfrom theSaludaRiver
system.andits range’hasbeengreatly
reducedin theothertwo river systems
(theCatawbaandPeeDee)in which the
specieshistorically occurred.Presently
only threesmall isolatedpopulations
areknown to survive.These
populationsarethreatenedby avariety
of factors,including roadconstruction
activities, residentialandcommercial
development,loggingandfarming
activities,waterpollution,andother
manmadeandnaturalfactorsadversely
affectingtheaquaticenvironment.Due
to thespecies’history of population
lossesandtheextremevulnerabilityof
thethreesurviving populations,
endangeredappearsto be themost
appropriate classificationfor this
species(see“Critical Habitat” section
for adiscussionofwhy critical habitat
is not beingproposedfor theCarolina
heelsplitter).

Critical Habitat
Section4(a)(3)of theAct requires,to

themaximumextentprudentand
determinable,thattheSecretary
designatecritical habitatatthetime a
speciesis determined to be endangered
orthreatened.Title 50, part424 of the
Codeof FederalRegulations,§424.12(1)
statesthatdesignationof critical habitat
is not prudentwhenoneor both ofthe
following situationsexist: (i) The
speciesis threatenedby takingor other
humanactivity, andidentificationof
critical habitat canbeexpectedto
incroasethedegreeof suchthreatto the
species,or (ii) Such designationof
critical habitatwould not bebeneficial
to thespecies.TheServicefinds that
designationof critical habitatis not
prudentfor both reasons.

TheServicebelievesthatthepotential
for takingrepresentsasignificantthreat
to theCarolinaheeisplitter.This species
is so rare as to increasethe likelihood
that it maybe sought both for scientific
purposesandfor privatecollections.
The publicationofcritical habitatmaps
and other publicity accompanying
critical habitatdesignationcould

increasethat threat. Theiot:atiorisof
populationsoIthis ~pecieshave
consequentlybeendascribedonly in
generaltermsfor purposesof this
rulernakin~action.

Critical habitatalsowould not be
beneficialin terms of adding additional
protectionfor thespeciesundersection
7 of theAct. Regulationspromulgated
for theimplementationof section7
providefor both a “jeopardy” standard
anda “destructionoradverse
modification”of critical habitat
standard.Dueto thehighly precarious
statusoftheCarolinahee’isplitter,any
Federalaction likely to adverselyaffect
thespecieswould triggerboth
standards.Undertheseconditions,the
“destructionoradversemodification”
standardaddsno measurablebenefitto
protection of the species.

As part ofthedevelopmentof this
rule, Federal,State,andlocal
governmentagencieswerenotified of
this species’distribution.Theywere
requestedto providedataon proposed
Federalactionsthatmight adversely
affectthespecies,andno specific
projectswereidentified. Shouldany
future projects be proposedin areas
inhabitedby this mussel,theinvolved
agency/agencieswould alreadyhavethe
distribution dataneededto determineif
thespeciescouldpotentiallybeaffected
by their action.Also, anyexisting
preciselocality dataneededwouldbe
availableto appropriateFederal,State,
andlocal governmentagenciesthrough
theServiceofficedescribedin the
“ADDRESSES” section.

Accordingly, for theabovereasonsit
is theService’sdeterminationthat
critical habitatdesignationwould not be
prudentfor theCarolinaheelsplitter.

AvailableConservationMeasures
Conservationmeasuresprovidedto

specieslisted asendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresults
in conservationactionsby Federal,
State,andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthat recoveryactions
be carriedout for all listedspecies.The
protectionrequiredof Federalagencies
andtheprohibitionsagainsttakingand
harmarediscussed,in part,below.

Section7(a)of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
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critical habitatif anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFR Part
402. Section7(a)(2)requiresFederal
agenciesto ensurethat activitiesthey
authorize,fund, or carry out arenot
likely to jeopardizethecontinued
existenceof a listed speciesor to
destroyor adverselymodify its critical
habitat.If a Federalactionmayaffecta
listedspeciesor its critical habitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.The Servicehasnotified the
Federalagenciesthat mayhave
programsthataffect thespecies.Federal
activitiesthatoccurandimpactthe
speciesinclude,but arenot limited to,
thecarryingout or theissuanceof
permitsfor reservoirconstruction,
streamalterations,wastewaterfacility
development,hydroelectricfacility
constructionandoperation,androad
andbridge construction. It hasbeenthe
experienceof theService,however,that
nearlyall section7 consultationshave
beenresolvedso that thespecieshas
beenprotectedandtheproject
objectiveshavebeenmet.

TheAct andimplementing
regulationsfoundat 50 CFR 17.21set
forth aseriesof generalprohibitionsand
exceptionsthatapplyto all endangered
wildlife. Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnited Statesto
take(includesharass,harm,pursue,
hunt, shoot,wound,kill, trap,or collect;
or to attemptanyof these),import or
export,ship in interstatecommercein
thecourseof a commercialactivity, or
sell or offer for salein interstateor
foreigncommerceany listedspecies.It
alsois illegal to possess,sell, deliver,
carry,transport,or ship anysuch
wildlife thathasbeentakenillegally.
Certainexceptionsapplyto agentsof the
ServiceandState conservation agencies.

Permitsmaybe issuedto carryout
otherwiseprohibitedactivities

involvingendangeredwildlife.species
undercertaincircumstances.
Regulationsgoverningpermitsareat50
CFR 17.22and17.23.Suchpermits are
availablefor scientificpurposes,to
enhancethepropagationor survivalof
thespecies,and/orfor inciderrtaltakein
connectionwith otherwiselawful
activities.

National Environmental PolicyAct

TheFish andWildlife Servicehas
determinedthatan Environmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of 1969,neednotbe
preparedin connectionwith regulations
adoptedpursuantto section4(a) of the
EndangeredSpeciesAct of 1973,as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegister
on October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies,
Exports, Imports, Reportingand
recordkeepingrequirements,
Transportation.

Regulation Promulgation

PART 17—[AMENDEDJ

Accordingly,part17, subchapter B of
chapter 1, title 50, of theCodeof Federal
Regulations,is amendedassetforth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361—1407; 16 U.S.C.
1531—1544;16 U.S.C. 4201—4245;Pub. L. 99—
625, 100Stat. 3500;unlessotherwisenoted.

2. Amend §17.11(h) for animalsby
addingthefollowing, in alphabetical
order under CLAMS, to the List of
Endangered and Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

(h) * * *

*

Species -

Historicrange
Vertebrate popu- When

lation where endan- Status d
gered or threatened e

list- Cntical
habtatI

S al
~ru SCommon name Scientific name

CLAMS

Heelsplitter.Carolina . La smigona decorata . U.S.A. (NC, SC) NA E 505 NA NA
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Dated:june 3, 1993.
BruceBlancnard,
Acrin~Director, Fish and Wildlife Service.
[FR Doc, 93—15366Filed 6—29-93:8:45 am]
BILUNC CODE 4310.-ae.-P

DEPARTMENT OF COMMERCE

NattonalOceanicendAtmospheric

Admitilstration (NOAA)

50 CFR Part 675

[Docket No. 921185—3021;ID. 062493AJ

Grounctfish of the Bering See and
Aleutian Islands Area

AGENCY: NationalMarineFisheries
Service(NMFS),NOAA, Commerce.
ACTION: Modification of a closure.

SUMMARY: NMFS is rescindingthe
closureto directedfishing by operators
of vesselsusingtrawl gearfor aggregate
speciesin therocksole/”otherflatfish”
fisherycategoryin theBering Seaand
Aleutian Islandsmanagementarea
(BSAI). This actionis necessaryto fully
utilize the1993secondseasonal
apportionmentof Pacific halibut
bycatchmortality allowanceto thetrawl
rock sole/”otherflatfish” fishery
category in the BSAI.

EFFECTIVE DATE: Effective 12 nOon, AJ.t.,
June24, 1993,through12 noon,Alt.,
July 4, 1993.
FOR FURTH~INFORMATION CONTACT:
AndrewN. Smoker,Resource
ManagementSpecialist.NMFS,907—
586—722S~
SUPPLEMENTARY INFORMATION: The
groundflshfisheryin the BSAI exclusive
economiczoneis managedby the
Secretaryof Commerceaccordingto the
FisheryManagementPlan for the
Groun~flshFisheryof theBSAI Area
(FMP) preparedby theNorthPacific
Fishery ManagementCouncil under
authorityof theMagnusonFishery
ConservationandManagementAct.
Fishingby U.S. vesselsis governedby
regulationsimplementingtheFMP at50
CFR parts620and675~

Thedirectedfishery~by operatorsof
vesselsusingtrawlgearfor aggregate’
speciesin therock sole/”otherflatfish”
fisherycategoryin the~SAIwas
previouslyclosedunder
§ 675.21(c)(1){jv) (58 FR 29793,May 24,
1993).

TheRegionalDirector.MaakaRegion.
NMFS,hasdeterminedthat the1993
secondseasonalapportionmentof
Pacifichalibut bycatchmortality
allowanceto theaggregatespeciesin the
trawl rocksole!’ ‘other flatfish” fishery
categoryin theBSAI hasnot been

reached.Therefore,~1FS is resc~ndin~
that closureandis-re-openingdirected
fishing by dperatorsof vesselsusing
trawl -gear for the rock sold ‘cther
flatfhh” ~shery in theBSAI. in areasfor
whichother~closuresarenot in effect.
effectiveat 12 noon.A.lt., june 24,
1993, through12 noon,Alt., July 4,
1993.

All otherclosuresremain in full force
andeffect, including theclosureto
directedfishing in BycatchLimitation
Zone I for aggregatespeciesin the trawi
rock sole/otherflatfish” fishery
categoryin the BSAI (58 FR 9129.
February19, 1993).

Classilicatioit

This.actis takenunder§~675.20,
675.21,and675.23 andcomplieswith
EQ. 12291.

List of Subjectsin 50 CFR 675

Fisheries,Reportingand
recordkeepingrequirements.

Authority: 16 U.S.C. 1801 etseq
Dated:June24, 1993.

RichardH. Schaefer,
DirectorofOfficeof Fisheries,Conservation
andManagement,NotionalMarineFisheries
Service.
]FRDoc. 92—15340FIled6—24—93;8:45am]

BILliNG CODE 3510—22--M
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